


Comment #2

Public Comment on
2018 Annual Kitsap County Comprehensive Plan Amendments

Amendment 1 — Non-Motorized Facilities Plan
Item #2 - Kingston 4" Street East Right-of-Way
[Item #2 (N5) on page 15 of the C2 Staff Report]
Addition of Section between lllinois Ave and Pennsylvania Ave.

ISSUE — Change all of East 4" Street to Recreational Use

OPPOSE — This issue changes legal liability and use inconsistent with prevailing use, historical fee
simple plat dedication of ROW, and is not consistent with case law.

Issues

e Staff Report Unsuitably Recommends Entire 4™ Street Classification as Recreational

e Prevailing use is Mixed mode route serving local residents

e More appropriate classification would be a Shared-use or Mixed-use Path — Not Recreational

This narrative formally request to deny the recreational designation of a segment of the East 4%
Street that is mentioned in the Non-Motorized Pan (NMP) staff report. The report contains errors [Note:
considering the overall scope of the report, the errors and omissions are within industry standards.] One
specific error impacts our home and property abutting Kingston’s NE 4% Street Right-of-Way (ROW).

Iltem #2 on page 15 of the report states recreational designation of “the remaining identified
trail within the unimproved East 4™ Ave ROW”. Such designation would be inconsistent with the existing
use in the area and is inappropriate to designate as recreational for abutting landowners’ right to quiet
enjoyment, public safety and liability considerations. The community need for pedestrian or commuter
transportation pathways is already fulfilled. Formal designation as recreational does not accomplish any
benefit to the overall community since it is already a mixed use route.

Specific Area of Topic

The Kingston Non-motorized Facilities Plan (NMP) proposes a new designation for the East 4"
Street Right-of way from Pennsylvania Ave. to Washington Ave. [Item #2 (N5) on page 15 of the C2 Staff
Report]. The proposal includes the addition to include a segment between lllinois Ave and Pennsylvania
Ave. Appended to this document are two (2) maps listed as Figure 1 — NMP Report Map (NMP Proposed
Area Grouped as One Area) and Figure 2 - Actual Current Use of Diverse Segments Map. The segment
from Illinois Ave to Pennsylvania Ave. segment is shown as flag note 2 on the Figure 2 map.

The NMP report recommendation features a new designation as an “on-road trail type; with
pedestrian, bicycle and horse users; and specifies the type of use as recreation.”

Recreational Designation is Inappropriate

At issue is the classification of this segment as recreational [Note: the original legal dedicated
Right-of-way (ROW) was specified by plat as public highways or alleys in perpetuity which is a
transportation use.]

While the NMP report designation of recreational may be appropriate for just one segment of
the 4% Street area (see flag note 5 on the attached figure 2 map - NE lowa Ave. trailhead for the PUD
trails), it is not appropriate for the other segments. All segments have been inaccurately grouped
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together as one on the NMP plan despite the disparate use. The majority portions of the overall East 4t
Street plan are currently used as roads and driveways serving residential homes and lots.
Classification of the County ROW as “recreational” alters the legal responsibility of the County as per Washington
State case law. [Camicia v. Howard S. Wright Constr. Co., 179 Wn.2d 684, 317 P.3d 987, 2014 Wash. LEXIS 70]
Recreational classification would impede the right of quiet enjoyment for the abutting landowners. The
term “recreational” is misleading from the popular use of the term which can create (and has created) confusion
and misinterpretation by some of the less sophisticated element of the nearby population. Recreation has been
defined by the State to imply that the public may gather, spend leisure time, or loiter at the location. The essence
of the ROW is defined a public easement, and is not defined for recreational loitering

Loitering at the location has been recurring problem in the area which is very close proximity to
residential homes. A significant concern is that there is a registered sexual offender living in
condominiums adjacent to the route who has been seen loitering near a residential hot tub/spa.
Additionally, there have been several incidents of noise and litter including beer cans and drug
paraphernalia found on the 4t Street ROW paths.

Furthermore, individuals from neighboring condominiums have admitted to willfully clearing
vegetation and trees stating that their goal was to gain views. The lllinois/Pennsylvania property
segment along with adjacent private property utilizes the natural vegetation to create a visual and
acoustic barrier from the bordering condominiums. This willful clearing and tree cutting activity has
even encroached across the ROW onto abutting private property. There is concern that these certain
individuals may use the new “recreational” classification as a misdirected means to achieve their
admitted ends to obtain a view where there are no covenants for view or easements for light and air.
Such clearing would open up the privacy barrier whereas the condominiums may easily peer into the
neighboring home and property. This violates the right to quiet enjoyment and creates a potential for
intrusion of another person's reasonable expectation of privacy. [Sept. 2000 PETERS v. VINATIERI
657 102 Wn. App. 641 ... upon the solitude or seclusion of another or his private affairs or concerns, is
subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to a
reasonable person.] Furthermore, such loss of privacy would adversely affect the property values.

Designation as a “recreation” area may allow loitering as per RCW79A.05.010(4) rather than
simple use as a pathway route. Recreational use inconsistent with the prevailing use for transportation
as defined by the original town plat and the current established use as a pathway for transportation to
and from local residential areas to commercial areas.

Recreational use as defined by RCW is contrary to a right-of-way being used as a connector
route. Disallowing recreational classification for the Illinois to Pennsylvania segment would preserve the
prescribed use for the abutting land as per the original plat. [RCW 79A.05.010 Definitions. (4)
"Recreation" means those activities of a voluntary and leisure time nature that aid in promoting
entertainment, pleasure, play, relaxation, or instruction.]

Primary use of the ROW is for Transportation

The existing prescribed use of the County ROWs have been clearly defined for transportation by
dedication in the original plat of the Town of Kingston. A more appropriate classification would be as a
Shared-use or Mixed-use paths/Connectors classified as Trail Class 5 in the Kitsap Non-Motorized
Facilities’ funding report. Mixed-use paths are different than trails from a regulatory, user, and
developmental perspective.

Popular semantical use of the term “non-motorized” is misleading which can potentially lead to
misinterpretation by some as excluding motorized use. The report does not make clear that the very
nature of Right-of-Ways are for transportation as defined by RCW. If defined to exclude all motorized
use, the designation appears to be inconsistent with the prevailing and planned use considering the
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abutting land is zoned UVC. Limiting future access to only non-motorized use may also conflict with
requirements for access due to legal necessity.

Designation should be a Route rather than Trail, and not listed as recreation. The County staff
acknowledges the mix use, yet the recommended designation as “Existing Open Trail” is inconsistent
with the current prevailing use since the majority of that section of 4t Street is used as a connector path
to and from primary residential areas. Only one section of 4" Street at the PUD land is correctly
documented for use as recreational trails (see Figure 2- flag note 5).

The specific 4™ Street pathway has been used exclusively as a connector route to and from local
residential areas, local businesses, and the Kingston ferry transportation center. The predominant use
has not and should not be recreational. Recreational classification causes numerous issues with liability,
and potential for permissive loitering.

It is important to note there are differences in the definitions of the terminologies of right-of -ways,
routes, trails, mixed-use, non-motorized, and recreational uses. Each specific term carries its own unique
technical definition that is often different from commonly understood popular semantical definitions.
These differences can significantly alter the formal status of developmental use associated with the
community.

Summary

e The current use is established and already supports the community and is presently
congruent with a pedestrian environment

e Exclusive non-motorized use is inconsistent with UVC zoning for current and future use.

e Pedestrian connector use for commuters and local residential pathways is consistent
use with the Pennsylvania/lllinois pathway segment.

e Recreational classification is not appropriate since the area does not lend itself to
recreational; use, but rather is appropriate as a connector for local residents.
Recreational classification may cause lingering, loitering, or result in a gathering place
for activities. This would disrupt the quiet enjoyment of the abutting residents.

e Recreational use is only well suited at the existing access trail to the PUD land trail
entrance for hiking in the hills. The prior access point to the PUD trail system is land
locked by the Bayview Condominiums the Pennsylvania/Illinois pathway provides no
benefit for access to that recreation trail system.

e RCW 47.14.020 defines “Right-of way” as “area of land designated for transportation
purposes.”

e 79A.05.010 (4) defines "Recreation" means those activities of a voluntary and leisure
time nature that aid in promoting entertainment, pleasure, play, relaxation, or
instruction.

We strongly urge the recreational classification to only be applied to the PUD lands segment of
East 4™ Street.
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Figure 1 — NMP Proposed Area Grouped as One Area
The NMP item #2(N5) on page 15 of the Staff Report proposes to extend a small area between
nia Avenue and lllinois Ave. and identify trail as a “Existing Open Trail” (see Figure 1 below) .
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Existing Designation Proposed Designation Detail of Proposed Designation
Figure 1 - NMP Report Map

The maps included in the NMP do not detail the complete prevailing use of the various segments of East
4% Street. The NMP proposal groups the complex area into one locale yet omits detailing the patchwork
of diverse areas with each being distinctive from the other.
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Figure 2 — Actual Current Use of Diverse Segments

The following Figure 2 details the current characteristic use at different and various segments of the East
4% Street ROW.

CONDONTNILM_ENTRANCE

Figure 2 — Actual Current Use
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My husband and | have resided at 2708 Quarry St., Bremerton 98312, since 1976. We built onto our

home in 1984 after the former mining company (Pioneer Quarry) was permanently shut down in 1983.

We were not provided with any notices regarding the proposed amendment and the sale of the sale of
KRM to a huge mega corporation. The quarry was to be forever shut down in 1983.

The history of the quarry is as follows:

1. April 14, 1983: Prior mining operation (Pioneer Quarry) permanently shut down via Kitsap
County Superior Order. You should have a copy of the Order provided by Elfie Zaeh.

2. July, 1986: US Navy requested use of the prior quarry site to dump dredged waste and bury it at
the site. After hearings, an article in the Kitsap Sun and a TV news interview with Bryan Johnson,
the request was denied.

3. 1993: KRM quietly started business as a recycling center for brush, trees, natural vegetation, etc.

4. Approximately 2005? KRM started mining operations and shut down the recycling business.

5. 2008: We were given notice that the quarry operations were expanding their quarry operations.

| could not possibly give you all of the details of the county officials, the numerous complaints to KRM
and Pat Lockhart that | have dealt with from the beginning. | have spoken with and emailed
Commissioner Garrido (2 years or so ago), | have talked to the fire marshall, the department of public
works, on and on.

| have attached copies of my letter to Kitsap County dated August 29, 2008 and a letter from Parametrix
(KRM's expert) dated June 11, 2009, addressing the county's concerns about the adjacent residential
neighborhood. My letter to the county should give more details of what we have put up with from Pat
Lockhart all of these years. | have much more to tell, but too much to write here. | have copious hand
written notes of the blasts, the drilling, and on and on. We also have PHOTOS of the equipment on the
ridge in 2016, which clearly show how far down the ridge has been taken

| respectfully request that you review the enclosed and DENY this ridiculous proposal. | cannot sell my
home next to a rock quarry, my taxes should be reduced due to the location of my home, and Pat

Lockhart should be made culpable for the damages to our homes, loss of quiet use and enjoyment,
nuisance, etc.

Thank you for your consideration. Peggy Bishop
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The real question is does Kitsap County support local businesses? Or does the
County want to postpone an action just because the County is unwilling to do today
what can be put off until tomorrow.

If indeed the decision is to postpone this application’s consideration until 2019, such
decision must be followed with a TIME CERTAIN commitment and with associated
costs being assumed by Kitsap County.

Respectfully submitted on behalf of Oliver Hanley,
2
BT T er——
William M. Palmer
W.M. PALMER CONSULTANTS

cc. Oliver Hanley
Morgan Hanley
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June 8, 2018

Scott Diener, Manager

Development Services Division
Department of Community Development
619 Division Street, MS - 36

Port Orchard, Washington 98366

SUBJECT: Hanley Nonconforming Use Of Property On Fircrest Drive, South Kitsap
County

Dear Scott,

You requested | address the Non-Conforming Use of the Property located at 1752
Fircrest Drive SE, Port Orchard, Washington. While | am not quite sure what your
real question is, | assume it relates to both history and how his existing use
conforms to the new Commercial Zone.

Prior to the time Oliver Hanley acquired his property on Fircrest Drive, the site had
been occupied by Ryan Built Homes and owned by Charlie Ryan. Ryan’s business
office was next door in the building later occupied by Sewer District No. 5 and now
incorporated in the Fire District No: 7 complexes. While used by Charlie Ryan, he
stored his construction equipment / material and supplies used in his business on
property acquired by Oliver Hanley. Mr. Ryan’s use of the now Hanley property
predated the 1977 Zoning Ordinance before it went into effect in August of that
year. The earlier 1969 Zoning Ordinance had very general provisions in all zones, so
it was possible to establish uses in a residential area that would later be excluded.
Such was the case for Ryan Built Homes.

Oliver Hanley's commercial use of the three properties that make up his business
site started in 1980. In 1980, Ryan Built Homes still had equipment, construction
materials and supplies stored on the property that Mr. Hanley had acquired. In fact,
Mr. Ryan’s equipment and supplies remained on the property until sometime in
1981. Thus, Hanley's business, which also involved outdoor storage of construction

materials as well as truck and equipment parking, represented a continuation of a
nonconforming use.

P, 0. BOX 6 PORT ORCHARD, WASHINGTON 98366
TEL: [360) 621-7237 or [253] 858-3644 . PAX: [253] 858-3684

e-mail: wpconsits@telebyte.net
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When the 1980s era began, the Comprehensive Plan classified the site as Semi-
Urban and the Zoning was RS-7,500. The Zoning Ordinance in effect at the time was
the August 1977 Ordinance. As a note of interest, the 1977 Code was replaced in
1978 by a Code with that year's tag. However, the 1978 Code was overturned by a
Superior Court decision because of its inclusion of a provision for “Lot Averaging.”
The “Interim Code” enacted after the Court decision was essentially the earlier 1977
Code and it remained in effect until June of 1983. Once adopted, it was amended
six times between June of 1983 and April of 1986, and the 1983 Code continued to
be Kitsap County’s Zoning Ordinance until December of 1994,

Beginning in late 1994 and officially launching in January of 1995, Kitsap County’s
new zoning controls was the January1995 Interim Ordinance. Under these
regulations the Hanley property was Zoned Urban Low (UR-6), again a residential
zone reflecting the prior subdivision pattern and typical lot sizes found in the South
Park area wherein the Hanley property can be found.

In September of 1995, the Central Puget Sound Growth Management Hearings
Board rendered a decision on an appeal of Kitsap County's December 1994 adopted
Comprehensive Plan and implementing zoning. The Board ruled in their decision
issued in early September (on or about September 8*) that Kitsap County's Plan and
Zoning was invalid. That had the immediate effect of wiping out all pervious zoning
boundaries and allowed uses in these now defunct zones (the adoption action in
December of 1994 made no provisions for what would happen if the plan and
zoning might be invalidated). Clearly stated and an important consideration of the
Hanley property, is that there were no use restrictions applicable to his property —
none, zilch, nada. The direct implication was then and even now, Mr. Hanley’s
commercial use of his property has/had a new start time even if there might be any
questions about his prior status. That start time was September 10, 1995 and this is -
the start date for all nonconforming property conditions and uses in all parts of
unincorporated Kitsap County.

Kitsap County was without any comprehensive plan or zoning, throughout the
balance of September of that year and most of October. Around the 20" of October
1995, Kitsap County adopted interim zoning regulations, but could not adopt a
Growth Management Act Compliant Comprehensive Plan until May of 1999. And
even that plan was not certified by the Hearings Board until August of that year.

The October 1995 Interim Zoning reestablished residential zoning on Mr. Hanley’s
property as well as that of Fire District No: 7's facility and the building that at the
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time still housed the offices of Sewer District No: 5, both immediately adjacent to
the Hanley property on the south side. So, once again, the Hanley Roofing business
became a non-conforming use.

Relevant to the issue of how Kitsap County has recognized Mr. Hanley's prior
commercial use of his property is the fact that Mr. Hanley applied for and received
building permit approval for the two-warehouse buildings that accommodated his
business activities. One such building permit was issued for Lot 038 in the mid-
1980s (It came on the tax rolls in 1985) and the second on Lot 040 in the 1990s (it
came on the tax rolls in 1996). Besides fulfilling all of the building permit
requirements, occupancy permits were received for each building, The north
building, on Lot 040 includes an office for his business. That office is still a
functioning part of Mr. Hanley's roofing business, even though he has other office
space in downtown Port Orchard.

Because these buildings had received prior approval (before September 1995) by
Kitsap County, regardless of any assumptions made by the Department of
Community Development, these buildings, parking of vehicles, outside storage of
construction materials on the property and the commercial use of the property
became fully legitimized when Kitsap County had no zoning restrictions. After
October of 1995, Mr. Hanley’s commercial use of his property became a “legal non-
conforming use as earlier observed.

Apparently, even in the 1980s and continuing through the early 1990s, the
Department of Community Development staff had no concerns about Mr. Hanley's
use of his property. Had there been an issue, there was none evident in the issuance
of his building permit applications. It is noteworthy too, that when Fire District No:
7 conducted Fire Code Compliance inspections, these buildings passed inspection
every year that the District was in charge of inspections. When DCD's Fire Marshall
took over that inspection function sometime in the late 2000s there have been no
inspections. These facts along with the re-establishment of the business use of his
property in mid-September of 1995, should forever resolve any questions present
day staff of DCD about the legitimacy of his now non-conforming use.

The Zoning on Mr. Hanley's property changed again as part of a “Site Specific
Comprehensive Plan Amendment that was approved in late 2002. At that time
property to the north and including Mr. Hanley's business site was classified by the
Plan and applied Zoning as Urban High allowing a maximum of 30 dwelling units
per acre residential density. Because Urban High is still a residential zone, Mr.
Hanley’s commercial use remained “nonconforming.”
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The loss of "institutional knowledge" of past zoning and property use conditions
apparently, has led the Department of Community Development staff to the
conclusion that perhaps Mr. Hanley’s nonconforming use of his property somehow
lacks legitimacy. Mr. Hanley has, thus received communications form DCD staff
within the last year to that effect, even though past investigations by Mark Grim,
when he was the Building Official for the County (and a prior code compliance
investigator) proved that Mr. Hanley had then a legitimate “grand fathered” use of
his property. That investigation took place in the late 1990s.

Rather than “go to the mat” with DCD staff about his past and present use of his
property Mr. Hanley chose this year to seek commercial zoning for his property. The
arguments supporting his decision are clearly set forth in his Site-Specific Plan and
Zoning Amendment application filed in January of this year.

In early March of this year the Board of County Commissioners elected to proceed to
have Mr. Hanley's application for Commercial Zoning reviewed along with other
application submitted for the 2018 Plan Amendment cycle. DCD staff had opined
previous to this decision that the application for commercial zoning was out of
context and perhaps even. not the right zoning to characterize his past and present
use operations. There was little opportunity to argue the conclusions of staff at that
time, but a review of the 2016 Zoning Ordinance allowable use provisions for
Commercial Zoned property indicates his existing use of the property fits this Zone
as well as his plans for additional parking provisions for his vehicles. Mr. Hanley is
prepared to make that presentation when the public hearing consideration of his
Site-Specific Plan and Zoning Amendment application proceeds to public hearing.

Regarding the issue of Mr. Hanley’s Non-Conforming Use of his property, the
preceding discussion should allay any of DCD staff's concerns about his past and
present use of his property. He clearly has a legitimate Non-Conforming
Commercial use that has been in existence for now thirty-eight years and counting
Ryan Built Homes' prior use of the property for more than forty (40) years.

I trust that this letter has addressed the issue of how Mr. Hanley has and continues
to use his property. If there remain any questions, please let me know.

o,
Sincerely, w
William M. Palmer 3

W.M. PALMER CONSULTANTS
cc. Oliver Hanley





